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supplier, of the product to be purchased by the defendant,
together with a request for a written statement that the process
claimed in any patent disclosed in the response is not used to
produce such product.
The failure to perform any acts described in the preceding sentence
is evidence of absence of good faith unless there are mitigating
circumstances. Mitigating circumstances include the case in which,
due to the nature of the product, the number of sources for the
product, or like commercial circumstances, a request for disclosure
is not necessary or practicable to avoid infringement.
"(4)(A) For purposes of this subsection, a 'request for disclosure1
means a written request made to a person then engaged in the
manufacture of a product to identify all process patents owned by or
licensed to that person, as of the time of the request, that the person
then reasonably believes could be asserted to be infringed under
section 271(g) if that product were imported into, or sold or used in,
the United States by an unauthorized person. A request for disclo-
sure is further limited to a request—
"(i) which is made by a person regularly engaged in the
United States in the sale of the same type of products as those
manufactured by the person to whom the request is directed, or
which includes facts showing that the person making the re-
quest plans to engage in the sale of such products in the United
States;
"(ii) which is made by such person before the person's first
importation, use, or sale of units of the product produced by an
infringing process and before the person had notice of infringe-
ment with respect to the product; and
"(iii) which includes a representation by the person making
the request that such person will promptly submit the patents
identified pursuant to the request to the manufacturer, or if the
manufacturer is not known, to the supplier, of the product to be
purchased by the person making the request, and will request
from that manufacturer or supplier a written statement that
none of the processes claimed in those patents is used in the
manufacture of the product.
"(B) In the case of a request for disclosure received by a person to
whom a patent is licensed, that person shall either identify the
patent or promptly notify the licensor of the request for disclosure.
"(C) A person who has marked, in the manner prescribed by
subsection (a), the number of the process patent on all products
made by the patented process which have been sold by that person
in the United States before a request for disclosure is received is not
required to respond to the request for disclosure. For purposes of the
preceding sentence, the term 'all products' does not include products
made before the effective date of the Process Patent Amendments
Act of 1988.
"(5)(A) For purposes of this subsection, notice of infringement
means actual knowledge, or receipt by a person of a written notifica-
tion, or a combination thereof, of information sufficient to persuade
a reasonable person that it is likely that a product was made by a
process patented in the United States.
"(B) A written notification from the patent holder charging a
person with infringement shall specify the patented process alleged
to have been used and the reasons for a good faith belief that such
process was used. The patent holder shall include in the notification
such information as is reasonably necessary to explain fairly the

